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OUTLINE

 Waters of the U.S.
 Pre-2015 Rule 

 2021 Nationwide Permits (NWP) 

 Aspects of Stream Mitigation

 Tools and Helpful Links

 Questions and Discussion
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WOTUS UPDATE

On January 20, 2021 - the President signed Executive Order (E.O.) 13990: Protecting Public 
Health and the Environment and Restoring Science To Tackle the Climate Crisis.

June 9, 2021 – EPA and Army announced their intent to revise the definition of "waters of the 
United States.“ via a 2-step rulemaking process. 

August 20, 2021 - District of Arizona issued an order vacating and remanding the Navigable 
Waters Protection Rule in the case of Pascua Yaqui Tribe v. U.S. Environmental Protection 
Agency. 

December 7, 2021 – the Agencies announced a proposed rule to revise the definition of “waters 
of the United States.” 

January 24, 2022 – Sackett II vs EPA (Docket 21–454)

For more information, visit: www.epa.gov/wotus.

https://www.epa.gov/wotus
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PRE-2015 REGULATORY REGIME

 7 categories of jurisdictional waters 

 Stand-alone interstate waters category

 Case-specific significant nexus analysis 

 Tributary - Ephemeral features are no longer 
categorically excluded.

 Ditches – jurisdictional unless they meets certain 
criteria

 Wetlands – Adjacency definition
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 Suite of Permits

 Nationally authorized and refined at the regionals level
 Non-reporting / Pre-construction Notification (PCN)
 Authorized if a project meets the terms and conditions 

of the specific NWP
 General Conditions
 Regional conditions 
 NWP specific conditions

 Renewed usually on 5-year cycle,  33 CFR 330.5 (b)

 Public outreach

BASICS ON NATIONWIDE PERMITS
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 57 NWP total / 5 New NWP

 Proposed rule - effective Feb 25, 2022 – March 14, 2026

 Standardized the unit of measure for impacts

 General Condition 23(d) Stream mitigation threshold - all losses of stream bed that exceed 
3/100-acre (~1300 sqft) 

 General Condition 32 – Delineation is required for PCN activities

2021 NWPS – GENERAL CONDITIONS
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 Regional Conditions – broadened scope

 9 Categories of Regional Conditions:

A. PCN for Anadromous Fish Watersheds 
B. Vegetation Preservation and Replanting
C. De-watering & Re-watering (as applicable)
D. In-Water Structures and Complexes
E. Temporary Sidecasting
F. Suitability of Sediments for Open Water Disposal 
G. Avoidance and Minimization
H. Erosion Control
I. Reporting Requirement for Federal Permittees

2021 NWPS – REGIONAL CONDITIONS
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STREAM FUNCTIONAL ASSESSMENTS 
 Partial Loss 

 Goals – Objectives – Performance Standards – Measures – Monitoring
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KEY ASPECTS OF STREAM MITIGATION PLAN
 12 Key Aspects

1. Objectives   §332.4 (c)(2)
2. Site selection   §332.4 (c)(3)
3. Site protection instrument   §332.4 (c)(4)
4. Baseline information   §332.4 (c)(5)
5. Determination of credits   §332.4 (c)(6)
6. Mitigation work plan   §332.4 (c)(7)
7. Maintenance plan   §332.4 (c)(8)
8. Performance standard   §332.4 (c)(9)
9. Monitoring requirements   §332.4 (c)(10)
10. Long-term management plan   §332.4 (c)(11)
11. Adaptive management plan   §332.4 (c)(12)
12. Financial assurances   §332.4 (c)(13)
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 Legally Binding Instrument

 Prohibit incompatible uses, requires advanced notice for 
changes, completed concurrent or prior to impacts  

 Private lands – i.e. Deed Restriction, Conservation 
Easements

 Federal Lands – Federal Facility Management Plans or 
Integrated Natural Resources Management Plans and 
Conservation Land Use Agreement 

STREAM MITIGATION – SITE PROTECTION
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KEY ASPECTS OF STREAM MITIGATION PLAN
 12 Key Aspects

1. Objectives   §332.4 (c)(2)
2. Site selection   §332.4 (c)(3)
3. Site protection instrument   §332.4 (c)(4)
4. Baseline information   §332.4 (c)(5)
5. Determination of credits   §332.4 (c)(6)
6. Mitigation work plan   §332.4 (c)(7)
7. Maintenance plan   §332.4 (c)(8)
8. Performance standard   §332.4 (c)(9)
9. Monitoring requirements   §332.4 (c)(10)
10. Long-term management plan   §332.4 (c)(11)
11. Adaptive management plan   §332.4 (c)(12)
12. Financial assurances   §332.4 (c)(13)
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STREAM MITIGATION - METHODS

 Compensatory mitigation for losses of 
streams should be provided, if 
practicable, through stream 
rehabilitation, enhancement, or 
preservation, since streams are 
difficult-to-replace resources (see 33 
CFR 332.3(e)(3)).
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STREAM MITIGATION - METHODS
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STREAM MITIGATION - TECHNIQUES
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KEY ASPECTS OF STREAM MITIGATION PLAN
 12 Key Aspects

1. Objectives   §332.4 (c)(2)
2. Site selection   §332.4 (c)(3)
3. Site protection instrument   §332.4 (c)(4)
4. Baseline information   §332.4 (c)(5)
5. Determination of credits   §332.4 (c)(6)
6. Mitigation work plan   §332.4 (c)(7)
7. Maintenance plan   §332.4 (c)(8)
8. Performance standard   §332.4 (c)(9)
9. Monitoring requirements   §332.4 (c)(10)
10. Long-term management plan   §332.4 (c)(11)
11. Adaptive management plan   §332.4 (c)(12)
12. Financial assurances   §332.4 (c)(13)
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 Ecologically-based standards

 Non-bias and verifiable.

 Best available science  

 Measured or assessed in a practicable manner

 Reference aquatic resources

 Phasing

 (See 33 CFR §332.5.) 

STREAM MIT. – PERFORMANCE STANDARDS
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STREAM MITIGATION - MONITORING 
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 Long term management plans requirements:

 Responsible party

 List management needs

 Estimates of the annual cost

 Establishment of funding mechanism in perpetuity 

STREAM MIT. – LONG TERM MANAGEMENT
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KEY ASPECTS OF STREAM MITIGATION PLAN
 12 Key Aspects

1. Objectives   §332.4 (c)(2)
2. Site selection   §332.4 (c)(3)
3. Site protection instrument   §332.4 (c)(4)
4. Baseline information   §332.4 (c)(5)
5. Determination of credits   §332.4 (c)(6)
6. Mitigation work plan   §332.4 (c)(7)
7. Maintenance plan   §332.4 (c)(8)
8. Performance standard   §332.4 (c)(9)
9. Monitoring requirements   §332.4 (c)(10)
10. Long-term management plan   §332.4 (c)(11)
11. Adaptive management plan   §332.4 (c)(12)
12. Financial assurances   §332.4 (c)(13)
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STREAM MITIGATION – FINANCIAL ASSURANCE

 Help to ensure that work is initiated, completed, and maintained.

 Examples:
• Performance Bond
• Letter of Credit
• Escrow Accounts
• Casualty Insurance
• Legislative appropriations

 Financial assurance may not be required 
in all circumstances. 

 Short Term / Long Term
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Site selection – Institute of Water Resources KMZ

Example Uniform Performance Standards -
https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Mitigation/12505.1-
SPD%20Table%20of%20Uniform%20Performance%20Standards.pdf

Environmental Law Institute -
https://www.eli.org/compensatory-mitigation/state-stream-compensatory-mitigation-science-
policy-and-practice

NWW Monitoring Report standards -
https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll11/id/3133

Rosgen Geomorphic Channel Design -
https://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17771.wba

TOOLS AND HELPFUL LINKS FOR STREAM MIT

https://www.eli.org/compensatory-mitigation/state-stream-compensatory-mitigation-science-policy-and-practice
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QUESTIONS?

Contact Information

Shane Skaar
Regulatory Project Manager

208-433-4478
Shane.k.skaar@usace.army.mil

https://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/
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